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TOWN OF GRAND ISLE
9 HYDE ROAD
GRAND ISLE, VERMONT 05458
GRAND ISLE DEVELOPMENT REVIEW BOARD

  DRAFT

MINUTES OF NOVEMBER 3, 2021
Administrative Meeting
Present:
Board Members—J. Steffen, K. Wheel, D. Capen, Francis LaFromboise, Panos Lekkas, J. Longo, Alternate-J. Leavitt- ZAO--E. Scott Brown; Clerk—Marie Prescott

Public:
Ron Shems, Laura Heaberlin, Nathan Mauser, Russell Fox, Ted Kriss, Jay Buermann, Dale Arango, Ed Carroll, Jackie Burke, Janine Banks, Joe Delicki, Jessica Remney, Mary Hand, Rebecca Mulheron, Susan Orr, Mitch Barchi
6:02PM  
This meeting, in person at the town office and Via Zoom, was called to order by J. Steffen, Chair.  

Roll call was taken.  J. Steffen asked if there were any changes to the Agenda. J. Steffen made a motion to accept the Agenda as written. F. LaFromboise seconded, and all voted in favor by voice vote.

D. Capen summarized his notes on the “Motion to Reconsider” and the procedure the board would use.
Notes for DRB Meeting, November 3, 2021
I. Motion to Reconsider Decision on Lake Champlain Transportation
On October 4, Attorneys Nick Low and Ron Shems (Law firm of Tarrant, Gilles & Shems) sent to the Grand Isle DRB, on behalf of Laura Heaberlin and Nathan Mauser, a motion to reconsider our decision on #04-21SPR&CU, LCT.  The letter initially points out that we have the legal option to do so.  It then states that the Board does not reach conclusions on all relevant criteria, i.e., that we did not make positive findings regarding: Parking, Noise, Powerline, Landscaping, or Energy Conservation.  Indeed, we did not make positive findings on these five criteria.  Rather we established conditions that, if satisfied, would result in positive findings.  
The letter further states, “Several of the conditions call for LCT to take some action in the future, subject to review and approval of denial by the ZAO or a variance decision.  These are illegal ‘conditions subsequent.’  Conditions subsequent are further described as permit conditions that depend on “future proof of compliance after the permit takes effect or allows the permitting authority to alter an approved permit pending some future event…” 
The letter goes on to suggest that the DRB has unlawfully delegated our authority for conditional use review to the ZAO.  Again, the attorneys suggest that our findings were inconclusive, and thus we are shifting the burden of permit review to the ZAO and excluding participation of members of the public.  
II. Future Appeal by Grand Isle Consolidated Water District
On October 25, Hans Hussey, of MSK Attorneys, sent a letter to the DRB indicating a future appeal by GICWD, pending our decision on the Motion to Reconsider.  The only request was to notify him of our decision on reconsideration.  
III. Appeal of LCT Decision by Heaberlin and Mauser
On October 21, a letter was sent to DRB by attorneys for Laura Heaberlin and Nathan Mauser accompanying a Notice of Appeal to the Environmental Division of the Superior Court.  The cover letter requested a list of Interested Persons.  The appeal notifies the Board that an appeal of our decision of September 22 is being made pending the disposition of the Motion to Reconsider.  This seems to be a way of guaranteeing that this appeal is being filed within the allowable period of time specified in our decision.  Note that the Town’s attorney advised us that the “30-day clock” would pause until we act on reconsideration. 
IV.  Acknowledgement of Appeal by Vermont Superior Court
On October 27, Environmental Division of Vermont Superior Court sent a letter providing a docket number, 21-ENV-00107, for the appeal of our LCT decision.  The letter simply establishes procedures for communicating with the Court.
V. Letter from Attorneys Representing LCT
On October 29, a letter was sent by Peter Raymond, Attorney with Sheehey Furlong & Behm, representing LCT.  The letter makes several points.  First, is that LCT believes that the DRB decision was well supported by application materials and testimony offered by LCT, and that reconsideration is not justified.  Beyond the statement in support of our decision, LCT is asking that the DRB advises their attorney about our decision to reconsider after the DRB meeting of November 3.  In the event that we do decide to reconsider, LCT is asking that they have an opportunity to respond to the motion and the issues raises.  The final request is for confirmation that DRB agrees that the Motion to Reconsider stays the 30-day appeal period.  They acknowledge that this may be a legal decision beyond the purview of the DRB, but still encourage us to address this question.  
 6:20PM 
D. Capen made a motion to enter deliberative session. 
F. LaFromboise seconded the motion and all voted in favor by voice vote. For the public on Zoom, this meant they had to log off the meeting and rejoin at 6:35 PM. 
6:37PM
The board came out of deliberative session. J.Steffen made a motion to accept the letter to the lawyer as drafted. F. LaFromboise seconded, and all voted in favor by voice vote.


Grand Isle Development Review Board
Town of Grand Isle
P.O. Box 49
Grand Isle, VT 05458
November 3, 2021
Mrs. Nicholas Low, Ronald Shems
Tarrant, Gilles & Shems
44 East State Street
P.O. Box 1440
Montpelier, VT 05601-6225
Re: Motion to Reconsider Decision on Lake Champlain Transportation Co. #04-21SPR&CU
Dear Mrs. Low and Shems,
The Grand Isle Development Review Board met on November 3, 2021, in deliberative session to consider your request for a reconsideration of our decision on September 22, 2021 regarding the above-referenced application.  
Here, we reference the four elements of your letter of October 4:
I. The DRB has the authority to reconsider.  We agree that we have that authority as provided by statute.  
II. The decision has insufficient findings of fact and conclusion of law.  We do not agree that our findings and conclusions are insufficient.  We do agree that some findings might not be viewed as positive, i.e., materials and testimony presented by the applicant did not comply fully with criteria of the Bylaws.  Thus, we established conditions that would allow full compliance if they were accepted and met by the applicant.  But this is an unknown.  If our hearing had been continued, or if it were to be re-opened, we don’t know if the applicant is inclined to fully address the conditions, or not. 
III.  The decision contains unenforceable conditions subsequent.  You suggest that we base our decision on conditions subsequent, that future proof of compliance could take effect after a permit is approved, and thus be unenforceable.  On the contrary, our decision does not grant a permit to initiate development.  That permit can be issued only by the ZAO, and it is common practice for the ZAO to enforce conditions established by the DRB before issuing a permit.  
IV.  The decision unlawfully delegates the DRB’s authority to the ZAO.  We are surprised by the characterization of our delegation to the ZAO as unlawful.  We don’t agree.  The ZAO often functions as the gate-keeper for conditions established by the DRB, and may consult with the Board, as needed, if there are questions about the intent of conditions.  
The Development Review Board respectfully denies the Motion to Reconsider our findings and decision for #04-21SPR&CU.  This letter was read in public session of the DRB meeting on November 3, 2021, and was approved by a vote of 5-0.  Members voting were David Capen, Francis LaFromboise, Panos Lekkas, Joe Longo, and Joe Steffen.  
6:40PM

Update of ZAO



S. Brown stated there would be an application for Condition Use coming in soon.

6:42PM

Clerk
Clerk states that we need to discuss next year’s budget.  Discussion of two main issues- new category IT and lawyer’s fees. The IT category is new and includes laptop software and emails for the board. The clerk stated that she could figure out time used by counting the items she has asked to post to the Town website along with Zoom links and time on Zoom. And time has to be added for tech support.
Lawyer’s fees have been budgeted $2000.00 for the last few years with the DRB not using any of those funds. Discussion on how much would be appropriate since we have been being advised by the lawyer regarding LCT. The clerk will check with the Town Clerk for advice. We will table the discussion until the Dec. 1 meeting.
The Gordon Mylar was ready to be signed. J Steffen reviewed and signed the Mylar.

UPCOMING HEARINGS AND MEETINGS
After discussion of upcoming business, it was decided to cancel the meeting of November 17, 2021. J. Steffen made a motion to cancel the meeting of November 17, 2021. F. LaFromboise seconded the motion, and all voted in favor by voice vote.
November 17, 2021-CANCELLED

December 1, 2021- Conditional Use Hearing if the paperwork is submitted in time

December 15, 2021- Open
7:13PM
J. Steffen motioned to adjourn the DRB meeting of November 3, 2021 at 7:13 p.m.  F. LaFrombois eseconded.  All voted unanimously in favor.  The meeting closed at 7:13 p.m.

Prepared by Marie Prescott, Clerk

_______________________________      

_____________________

DRB Chair / DRB Vice Chair / DRB Member

Date
